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(See figure G–3, appendix G of this 
part). An SJA or legal adviser is au-
thorized to deny a request for expert 
testimony, which decision may be ap-
pealed to Litigation Division. 

(b) Exception to the general prohibition. 
If a requester can show exceptional 
need or unique circumstances, and the 
anticipated testimony will not be ad-
verse to the interests of the United 
States, Litigation Division may grant 
special written authorization for 
present or former DA personnel to tes-
tify as expert or opinion witnesses at 
no expense to the United States. In no 
event may present or former DA per-
sonnel furnish expert or opinion testi-
mony in a case in which the United 
States has an interest for a party 
whose interests are adverse to the in-
terests of the United States. 

(c) Exception for AMEDD personnel. 
Members of the Army medical depart-
ment or other qualified specialists may 
testify in private litigation with the 
following limitations (See figure G–4, 
appendix G, of this part): 

(1) The litigation involves patients 
they have treated, investigations they 
have made, laboratory tests they have 
conducted, or other actions taken in 
the regular course of their duties. 

(2) They limit their testimony to fac-
tual matters such as the following: 
their observations of the patient or 
other operative facts; the treatment 
prescribed or corrective action taken; 
course of recovery or steps required for 
repair of damage suffered; and, con-
templated future treatment. 

(3) Their testimony may not extend 
to expert or opinion testimony, to hy-
pothetical questions, or to a prognosis. 

(d) Court-ordered expert or opinion tes-
timony. If a court or other appropriate 
authority orders expert or opinion tes-
timony, the witness will immediately 
notify Litigation Division. If Litiga-
tion Division determines it will not 
challenge the subpoena or order, the 
witness will comply with the subpoena 
or order. If directed by Litigation Divi-
sion, however, the witness will respect-
fully decline to comply with the sub-
poena or order. (See United States ex. 
rel. Touhy v. Ragen, 340 U.S. 462 (1951)). 

(e) Expert witness fees. All fees ten-
dered to present DA personnel as an ex-
pert or opinion witness, to the extent 

they exceed actual travel, meals, and 
lodging expenses of the witness, will be 
remitted to the Treasurer of the United 
States.

§ 516.50 Interference with mission. 
If the absence of a witness from duty 

will seriously interfere with the ac-
complishment of a military mission, 
the SJA or legal adviser will advise the 
requesting party and attempt to make 
alternative arrangements. If these ef-
forts fail, the SJA or legal adviser will 
refer the matter to Litigation Division.

LITIGATION IN WHICH THE UNITED 
STATES HAS AN INTEREST

§ 516.51 Response to subpoenas, or-
ders, or requests for witnesses. 

(a) Referral to a deciding official. Re-
quests, subpoenas, or orders for official 
information, interviews or testimony 
of present or former DA personnel in 
litigation or potential litigation in 
which the United States has an inter-
est, including requests from DOJ, will 
be resolved by the SJA or legal adviser 
pursuant to the principles of this sub-
part. Litigation Division will be con-
sulted on issues that cannot be re-
solved by the SJA or legal adviser. 

(b) Reassignment of witnesses. When 
requested by the U.S. Attorney, the 
SJA or legal adviser will ensure that 
no witnesses are reassigned from the 
judicial district without advising the 
DOJ attorney. If a witness is vital to 
the government’s case and trial is im-
minent, the SJA or legal adviser 
should make informal arrangements to 
retain the witness in the command 
until trial. If this is not feasible, or if 
a satisfactory arrangement cannot be 
reached with the DOJ attorney, the 
SJA or legal adviser should notify Liti-
gation Division.

§ 516.52 Expert witnesses. 
Requests for present or former DA 

personnel as expert or opinion wit-
nesses from DOJ or other attorneys 
representing the United States will be 
referred to Litigation Division unless 
the request involves a matter that has 
been delegated by Litigation Division 
to an SJA or legal adviser. In no event, 
may present or former DA personnel 
furnish expert or opinion testimony in 
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a case in which the United States has 
an interest for a party whose interests 
are adverse to the interests of the 
United States.

§ 516.53 News media and other inquir-
ies. 

News media inquiries regarding liti-
gation or potential litigation will be 
referred to the appropriate public af-
fairs office. DA personnel will not com-
ment on any matter presently or po-
tentially in litigation without proper 
clearance. Local public affairs officers 
will refer press inquiries to HQDA 
(SAPA), WASH DC 20310–1500, with ap-
propriate recommendations for review 
and approval by the Office of the Chief 
of Public Affairs. All releases of infor-
mation regarding actual or potential 
litigation will be coordinated with 
Litigation Division prior to release.

STATUS, TRAVEL, AND EXPENSES OF 
WITNESSES

§ 516.54 Witnesses for the United 
States. 

(a) Status of witness. A military 
member authorized to appear as a wit-
ness for the United States, including 
those authorized to appear under 
§ 516.55(d), will be placed on temporary 
duty. If USAR or NG personnel are re-
quested as witnesses for the United 
States, and if their testimony arises 
from their active duty service, they 
should be placed on active duty to tes-
tify. The status of a civilian employee 
will be determined under Federal Per-
sonnel Manual 630, subchapter 10. DA 
personnel who appear as necessary wit-
nesses for a party asserting the govern-
ment’s claim for medical care expenses 
are witnesses for the United States. 

(b) Travel arrangements. Travel ar-
rangements for witnesses for the 
United States normally are made by 
DOJ through Litigation Division for 
other than local travel. Litigation Di-
vision will issue instructions for this 
travel, including fund citation, to the 
appropriate commander. A U.S. Attor-
ney, or an attorney asserting the gov-
ernment’s medical care claim under 
subpart E, may make arrangements for 
local travel through the SJA or legal 
adviser for attendance of a witness who 
is stationed at an installation within 

the same judicial district, or not more 
than 100 miles from the place where 
testifying. Other requests, including 
those under § 516.55(d), will be referred 
to Litigation Division. The instruc-
tions from Litigation Division, or the 
request from the U.S. Attorney or the 
attorney asserting the government’s 
claim, will serve as a basis for the 
issuance of appropriate travel orders 
by the local commander. 

(c) Travel and per diem expenses. The 
witness’ commander or supervisor 
should ensure the witness has suffi-
cient funds to defray expenses. The 
SJA or legal adviser will provide as-
sistance. 

(1) Where local travel is performed at 
the request of a U.S. Attorney and the 
testimony does not involve informa-
tion acquired in the performance of du-
ties, transportation arrangements and 
any per diem expenses are the responsi-
bility of the U.S. Attorney. 

(2) An attorney asserting the govern-
ment’s medical care or property claim 
may be required to advance local trav-
el expense money to the witness re-
quested and to include these in recov-
erable costs where the government’s 
claim is not large enough to justify ex-
penditures of government travel funds. 

(3) Other local travel and per diem 
expense for cases involving Army ac-
tivities or claims are proper expenses 
of the command issuing the orders. 

(4) Litigation Division will furnish 
travel expense and per diem funds for 
other than local travel and will receive 
reimbursement from DOJ or other gov-
ernment agencies as appropriate.

§ 516.55 Witnesses for a State or pri-
vate litigant. 

(a) Status of witness. If authorized to 
appear as a witness for a state or pri-
vate litigant, and the testimony to be 
given relates to information obtained 
in the performance of official duties, a 
military member will attend in a per-
missive TDY status. If authorized to 
appear as a witness, but the testimony 
does not relate to information obtained 
in the performance of official duties, a 
military member may be granted a 
pass or permissive TDY under AR 630–
5, or be required to take ordinary 
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